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State v, George Heiniger, 880578-CA
Dear Judge Davidson:
Defendant-Appellant, George Heiniger, has raised three
interrelated issues in his appeal that basically comprise one
primary issue:
Based on the totality of the record, was
defendant's plea entered knowingly and
voluntarily and in compliance with Utah R.
Crim. P. 11?
After a careful review of the record, the State must concede that
it was not.
Because there is not a substantial dispute between the
parties as to either the facts or the applicable law, the State
has opted to inform the Court of its position by letter rather
than formal briefing. In reaching this decision, the State has
reviewed all transcripts and records of the case, has consulted
with the Emery County Attorney's Office and has supplemented the
record with an additional transcript of the proceedings below.
Based on this review, the State has concluded:
1. At the time of the entry of defendant's
plea, no record was made of the proceedings
as the court reporter was not in the
courtroom (R. 49).
2. Defendant's
sign the written
plea at the time
supported by the

contention that he did not
affidavit in support of his
of the entry of the plea is
record and there exists no
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contrary evidence (Supp. Transcript, Motion
to Withdraw Plea at 3).
3. There is no evidence in the record that
the trial court queried defendant prior to
the entry of the plea in compliance with Utah
R. Crim. P. 11. The trial court admitted
that it did not comply with all requirements
of the rule (Supp. Transcript, Motion to
Withdraw Plea at 19). Because of the lack of
record, the State is not able to discern what
aspects of the rule, if any, the trial court
did comply with and therefore is unable to
argue that the trial court substantially
complied with the rule.
4. The trial court erred in refusing to
allow the withdrawal of defendant's plea. The
trial court refused on the basis that
defendant had not raised the issue of his
plea at the time of sentencing, and
therefore, had waived his right to object to
his plea as not being entered in compliance
with procedural rules (Supp. Transcript,
Motion to Withdraw Plea at 19) •
5. There exists a confusion in the record as
to what plea defendant entered. Defendant's
affidavit indicates that he was entering a
plea to Attempted Sexual Abuse of a Child,
listed as a second degree felony but which is
actually a third degree felony under Utah
Code Ann. § 76-5-404.1 (Supp. 1989) and § 764-102 (1978) (R. 24). However, the judgment
and conviction indicate that defendant
entered a plea to Attempted Aggravated Sexual
Abuse, a second degree felony in violation of
Utah Code Ann. 76-5-404.1(3) (Supp. 1989) (R.
23, 32). While this issue has not been
raised by defendant, the State feels
compelled to bring it to the attention of the
Court.
For the foregoing reasons, the State must agree with
defendant that there is not a sufficient record of the entry of
his plea such that it can be established that the plea was
knowingly and voluntarily entered. The State concedes that
defendant's conviction should be reversed and the case remanded
to the district court for further arraignment on the Amended
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Information to which defendant waived preliminary hearing and was
bound over, Aggravated Sexual Abuse of a Child, a first degree
felony with minimum mandatory terms, in violation of Utah Code
Ann. 76-5-404.1(3) (Supp. 1989).
A hearing on defendant's Petition for Certificate of
Probable Cause is currently scheduled before this Court on
Wednesday, October 11, 1989 at 9:00 a.m..
Sincerely,

CHRISTINE F. SOLTIS
Assistant Attorney General
Governmental Affairs Division
CFS/bks
cc:

Mark H. Tanner
Steven Killpack

